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LI PEZ, Circuit Judge. On Sept enber 10, 1998, t he Zoni ng Board of

Appeal s for the Town of Lei cester, Massachusetts (the Board), voted
unani nously to deny Southwestern Bell Mobile Systens, Inc.'s
applicationfor aspecial permt toconstruct a 150-foot highlattice
tel ecomruni cati ons tower. Shortly after this denial, Sout hwestern
Bell filed the present actioninthedistrict court, claimng, anong
ot her things, that the Board's decision was not supported by
"substantial evidence containedinawittenrecord," as required by
t he Tel econmuni cati ons Act of 1996 (the TCAor the Act), and aski ng
the district court to order the Board to i ssue the special permt.
See 47 U.S.C. 8332(c)(7)(B)(iii). Thedistrict court disagreed and
granted t he def endants' notion for summary judgnent. Sout hwestern
Bel | appeal s fromthat judgnent. Because we concl ude that the record
cont ai ns substantial evidentiary support for the Board's deni al of
the permt application, we affirm
| . Background
We briefly recite the facts as gl eaned fromthe record before the
Board, | eavi ng a nore extended recitation for our anal ysis of whet her
t he Board' s deni al of Sout hwestern Bell's applicati on was supported
by substanti al evidence. Section 5.4 of the Lei cester Zoni ng Byl aws
sets forth regul ati ons applicable to wirel ess tel ecommuni cati ons
facilities proposed within the Town. This Byl aw regul ates such

facilities in order to "mnimz[e] adverse inpacts of wreless

- 3-



conmuni cation facilities upon adj acent properties, historic areas and
residenti al nei ghborhoods, m nimze the overal |l nunber and hei ght of
such facilitiestoonly what i s essential, to encourage co-Ilocation
on a singlestructure, and avoi d damage t o adj acent properties from
facility failure through engineering and careful siting of
facilities." Under the Byl aw, wirel ess comuni cation facilities may
be al | owed i n nuner ous zoning districts, but only "upon the i ssuance
of a special permt" by the Board. In April of 1998, Sout hwestern
Bell filed an application for a special pernmit to allowit to
construct a 150-foot tall telecomunications tower on a property
offeredtoit by the Leicester Water Supply Di strict approxi mately
si x nonths before Southwestern Bell filed its application.

Sout hwestern Bell w shed to use this tower to provide cellular
coverage for the northern and central parts of Leicester, including
Routes 9 and 56, the two mmjor roads running through the Town.
The wat er district property is |ocated on Route 56, which is naned
Paxton Street at that | ocation, in a suburban-agricultural zone.
Ceographically, thesiteis at the approxi mate center of the town,
atop afifty-foot hill in an open field. The property already has
two forty-foot highwater towers. The surroundinglocaleis alow
density residential area, with high-tensionelectrical wires running
through it approxi mately 1000 feet fromthe water district property.

Two subdi vi sions i n various states of conpletionarelocatedinthe
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i medi ate vicinity of the proposed tower. The cl osest, Carey Hill
Estates, was relatively new at the tinme of the application,
containing 57 units adjacent to the Water District property. At
| east sone of the Carey Hil| Estates homes woul d be no nore t han 200
to 300 feet away fromthe tower. The second subdi vi sion, Leicester
Wbods, is slightly older and slightly farther away, with resi dences
approxi mately 750 feet fromthetower. It is also shiel ded sonewhat
fromthe water district property by aline of trees. Although the
record is uncl ear about the preci se stage of conpl etion of these two
devel opnent s, bot h pre-dated Sout hwestern Bel | ' s application and both
had rapi d pre-sal es of hones, indicating arelatively high degree of
desirability. In addition, the tower was 360 feet froman el enentary
school, 700 feet froma high school, and 1350 feet froma m ddl e
school .

The facility that Sout hwestern Bell proposed consi sted of the tower,
an equi pment shed, a propane tank for energency operation, and a
utility pole to bring electricity and tel ephone lines to the
property. The entire structure woul d be surrounded by an ei ght - f oot
hi gh fence, painted green, toppedwiththreerows of barbedw re. In
order to canoufl age t he shed and fence, ten-foot hi gh planti ngs woul d
ring the security fencing. The tower woul d be 350 feet fromPaxton
Street and 130 feet fromthe two water tanks. Because of the

proximty of thesitetothe Wrcester Airport, Sout hwestern Bell had
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applied for a permit fromthe Federal Aviation Adm nistration.
Though thi s permit had not been obtained at the tine of the hearings,
Sout hwestern Bel |l ' s consul tant i ndicated that the FAAwould |ikely
require that the tower be paintedincontrasting sections of red and
white and be topped by at | east one beacon to |ight the tower at
night. Thefacility would run automatically with renote nonitoring
and woul d only require occasional mmintenance visits.
Follow ngits recei pt of Southwestern Bell's application, the Board
held a series of public meetings, during which it accepted
Sout hwestern Bell's witten materials and heard comment fromthe
public and fromSout hwestern Bell's representatives and experts.
Though the police, fire, and enmergency nedi cal servi ces departnents
were all in favor of the tower, there was significant public
oppositiontoits proposed | ocation.? At the conclusion of thel ast
meeti ng on Sept enber 8, 1998, a nenber of the Board noved to deny t he
application. After a brief discussion that revisited several
concerns rai sed during the course of the hearings, the Board voted
unani nously to deny the application. Two days | ater, the Board fil ed

with the Town Clerk a witten denial of the application. Inthis

L One of the conditions the Lei cester Planning Board i nposed
upon Sout hwestern Bel | as part of its site plan reviewwas that "Town
of Lei cester public safety comruni cation systens will be al | owed access
to co-locate on this wireless comunication tower if they deem
necessary."” Town public safety officials took the positionthat co-
| ocationonthis tower would significantly inprove coverage for their
conmuni cati on systens.
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written decision, the Board |listed three areas in which it had
concluded that the application did not conply with the Byl aw

It doesn't satisfycriteriaof MninmumVisual |Inpact. Any tower that
will beredandwhitewth a beacon, that needs to be seen by a pl an
[sic] traveling over 100 nph, cannot have m ni nrumvi sual i npact, when
there are notrees to hide it. Roads go 360 [degrees] around the
site. Thecirteria[sic] for granting a Special Permt cannot be
satisfied. It would be an attractive nui sance bei ng |l ocated next to
schools. This does denonstrate that thereis an adverse effect on

property val ues.
Thi s | anguage mrrored the oral notionto deny fromthe | ast public
hearing, albeit in a sonmewhat edited formas many of the facts
offered orally in support of the three | egal concl usi ons were not
reproducedinthewitten denial. Indeed, the factual underpi nni ngs
of these concl usions, as refl ected by the Board' s di scussi on of the
notion, were far broader than this paragraph indicates.

In response to this denial, Southwestern Bell filed the present
conplaint inthe district court, nam ng t he menbers of the Board as
def endant s and contendi ng t hat the court shoul d order the Board to
i ssue the permt because the permt denial was not supported by
"substantial evidence contained in awitten record" as required
under the TCA. Both sides noved for summary judgnent. Follow ng a
hearing, the district court granted the defendants' notion and deni ed
Sout hwestern Bell's, reasoni ng that whil e there was not sufficient

evi dence to support a concl usion that the tower woul d af fect property

val ues or be an attractive nui sance to school children, there was



sufficient evidence to concl ude that the t ower woul d have nore t han a
m ni mal visual inpact. Southwestern Bell appeals fromthat
judgment.l1. The Tel econmuni cati ons Act of 1996
Personal wirel ess services of the type at i ssue here are dependent
upon "l ow power, hi gh-frequency radi o signals" that aretransmtted
from"relay towers . . . and switching stations." Roberts v.

Sout hwestern Bell Mobile Sys., Inc., 709 N E 2d 798, 801 (Mass.

1999). In order "to provide consuners with nobil e tel ephone service

over a broad geographic area,"” that areais dividedintocells, each
transmtting and recei ving signal s on a speci fi ed frequency. Federal
Commruni cat i ons Conmi ssi on, Wrel ess Tel econmuni cati ons Bureau, Fact

Sheet #2, National Wreless Facilities Siting Policies at 27 ( Sept.

17, 1996) (FCC Fact Sheet). Frequencies are assigned to nultiple
non- adj acent cells. See id. "Wen a cellul ar subscri ber makes or
receivesacall, thecall is connectedtothe nearest cell site. As

a subscriber travels within acellular provider's service area, the

cellular tel ephonecall inprogressistransferred, or ' handed of f,"
fromone cell site to another wi thout noticeableinterruption.” 1d.
Coverage within a cell is maintained by arrangi ng antennae in a

honeyconb grid. See Roberts, 709 N. E.2d at 801. Because the

t echnol ogy i s | owpower ed and operates only withinline-of-sight of a
tower, nmultiple towers are often required to ensure that any

particul ar geographi c area has sufficient coverage. Wen a cover age
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gap occurs, custoners cannot "recei v[e] and send[] signals, and when
custonmers pass through a coverage gap their calls are di sconnected.”
Id. Furthernore, personal wrel ess service providers have an
incentive to increase the nunber of cells and correspondi ngly
decrease t he geographi c coverage of each cell because the "smal |l er
and nore nunerous a provider's cells are, the nore oftenit canreuse
frequenci es and the nore users it can acconmodat e.” FCC Fact Sheet
at 27.
Aprovider's need for noretransnitters to of fer adequate serviceto
a particular area creates a conflict with the desire of many
communitiestolimt the proliferation of these facilities within

t heir borders. The topography and exi sting devel opnents i n any gi ven

conmmuni ty often exacerbate this tension. See Roberts, 709 N. E. 2d at
801. For line-of-sight technologies to work, they nust be tall
enough to be above sources of i nterference, which often neans t hat
t hey nust be on hills or otherwi se | ocated in prom nent | ocati ons.

See id. Local radio transmtters can create interference for

cellular signals, whilethe proximty of alocationto airports can
pl ace absol ute restricti ons upon the hei ght of any tower.? Nbreover,

as Congress found, "siting and zoni ng deci si ons by non-federal units

2 Bot h of these probl ens exi st in Lei cester, which has an AM
radiotransmtter withinits borders and is near to both the Wrcester
and Spencer Airports. Southwestern Bell indicated duringthe public

hearings on its application that these problens placed effective
l[imtations upon its flexibility in siting its proposed tower.
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of governnent[] have created an inconsistent and, at tines,
conflicting patchwork of requirenments which will inhibit the
depl oynment of Personal Conmuni cations Services as well as the
rebui | di ng of a digital technol ogy-based cel |l ul ar tel econmuni cati ons

network." Omipoint Corp. v. Zoning Hearing Bd. of Pine G ove

Townshi p, 181 F. 3d 403, 407 (3d Cir. 1999) (quoting H R Rep. 104-

204, at 94 (1995), reprinted in 1996 U.S.C.C. A N 10, 61). Even

seem ngl y i nnocuous regul ati ons, such as a requi renent that towers be
| ocated on sites |arge enough to prevent damage to adj acent
properties, can cause significant problens for wirel ess service
providers, particularlyif thermunicipalityis primarily subdivided
into smaller |ots.
Enact ed agai nst thi s backdrop, the TCArefl ects Congress'sintent to
expand w rel ess services and increase conpetition anong those

provi ders. See Sprint SpectrumL.P. v. Town of Easton, 982 F. Supp.

47, 49 (D. Mass. 1997). Congress sought to acconplish this goal by
reduci ng the regul ati on and bureaucracy that stood inthe way of a
st eady and rapi d expansi on of personal w rel ess services. See Nextel

Communi cations of the Md-Atlantic, Inc. v. Manchest er-by-t he- Sea,

115 F. Supp. 2d 65, 67 (D. Mass. 2000). Inadditionto facilitating
t he qui ck resol ution of any di sputes withlocalities, the TCA al so
provi des protections fromirrational or substancel ess deci si ons by

|l ocal authorities. See Roberts, 709 N. E. 2d at 806. Nonet hel ess,
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t hough Congress sought to encourage the expansion of personal
wirel ess services, the TCA does not federalize tel ecomunications
| and use law. See id. at 802. Instead, Congress struck a bal ance
bet ween | ocalities and personal w rel ess service providers. See
Nextel, 115 F. Supp. 2d at 67. Under the TCA, |ocal governments
retain control "over decisions regardi ng t he pl acenent, constructi on,
and nodi fication of personal wirel ess service facilities.” 47 U. S. C
8§ 332(c)(7)(A). Nonetheless, this control is nowsubject to several

substantive and procedural linmtations that "subject [l ocal
governnments] to an outer limt" upon their ability to regul ate

personal wireless services |land use issues. Town of Amherst v.

Omi poi nt Communi cati ons Enterprises, Inc., 173 F.3d 9, 15 (1st Gr.

1999); see also 47 U S.C. § 332(c)(7)(B).
Thus, inregulating "the placenent, construction, and nodi fi cati on of

personal wireless service facilities,"” |local authorities my not
"unr easonabl y di scri m nat e anong provi ders of functionally equival ent
services; [or] . . . prohibit or have the effect of prohibitingthe
provi sion of personal wireless services.” 47 U S.C. 8
332(c)(7)(B)(i). They nmust act upon "any request for authorization
to pl ace, construct, or nodify personal wirel ess servicefacilities
within areasonable periodof time." [d. 8 332(c)(7)(B)(ii). If

t hey choose to deny an application, that denial nust "beinwiting

and supported by substanti al evidence containedinawittenrecord."”
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Id. 8332(c)(7)(B)(iii). The denial, however, nmay not be based on
"the environnmental effects of radi o frequency em ssions to the extent
that such facilities conply with the Comm ssion's regul ati ons
concerning such em ssions.” 1d. §332(c)(7)(B)(iv). Finally, "[a]ny
person adversely affected by any final actionor failureto act by a
State or |local governnment or any instrunmentality thereof” may
"comrence an actioninany court of conpetent jurisdiction." 1d. 8§

332(c) (7)(B) (V).
As aresult of these provisions, the TCA expands t he scope of revi ew
by f ederal courts of | ocal zoni ng deci si ons beyond t he traditional
deferential review which "limt[ed] the scope of inquiry to the
constitutionality of the zoni ng deci si on under a standard of rati onal

review. " Cellular Tel. Co. v. Town of Oyster Bay, 166 F. 3d 490, 493

(2d Cir. 1999). Indeed, in sonme cases, wherethereis an allegation
that alocal authority "has di scrim nated anong carriers or created a
general ban" on personal wreless services, a federal court may
undert ake an extensive review of the |ocal authority's decision
because the anti-di scrimnation and anti -prohi bition provisions of
the TCA"involve[] federal limtations onstate authority, presenting
i ssues that the district court woul d resol ve de novo and for which

out si de evi dence nay be essential."” Town of Anherst, 173 F. 3d at 16

n.7.
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Sout hwestern Bell nakes a passing reference in its brief to the
mandate in the TCA agai nst the prohibition of personal wreless
services. Seed47 U.S.C. §332(c)(7)(B)(i)(lIl). W have held that a
singl e denial of an application can run afoul of the TCA if that
deni al is "showntoreflect, or represent, an effective prohibition

on personal wirel ess service." Town of Anrherst, 173 F. 3d at 14. But

see AT&T Wreless PCS, Inc. v. City Council of VirginiaBeach, 155

F.3d 423, 428 (4th Cir. 1998) (hol ding that the "prohibits" cl ause
applies to general bl anket bans on services and not to individual
zoni ng deci sions). Nonet hel ess, Sout hwestern Bel | does not seriously
pursue an argunent inits brief that the denial of its application
was "an effective prohibition," andit specifically abandoned such a
contention at oral argunent.
Sout hwestern Bel | does contend that the Board's witten denial is
unsupported by substanti al evidenceintherecord. See 47 U. S.C. 8§
332(c)(7)(B)(iii). "Substantial evidence" reviewunder the TCA does
not create a substantive federal limtation upon |ocal |and use
regul atory power, but isinstead "centrally directedto those rulings
that the Board is expected to nake under state |aw and | ocal
ordi nance i n deci di ng on vari ances, speci al exceptions and the like."

Town of Anmherst, 173 F. 3d at 16; Cellular Tel. Co. v. Zoni ng Bd. of

Adj ust ment of the Borough of Ho-Ho-Kus, 197 F.3d 64, 72 (3d Cir.

1999). The "substanti al evidence" standard of reviewis the sane as
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that traditionally applicable to a review of an adm nistrative

agency' s findings of fact. See Sprint SpectrumL.P. v. Town of North

Stoni ngton, 12 F. Supp. 2d 247, 252 (D. Conn. 1998). Judicial review
under this standard, "even at the summary j udgnent stage, i s narrow. "

Associ ated Fi sheries of Maine, Inc. v. Daley, 127 F. 3d 104, 109 ( 1st

Cr. 1997). We reviewthe witten record

consi dered as a whole. Substantial evidence is such rel evant
evi dence as a reasonabl e m nd m ght accept as adequate to support a
concl usion. The revi ewi ng court nust take i nt o account contradi ctory
evidence in the record. But the possibility of drawi ng two
i nconsi stent conclusions fromthe evidence does not prevent an
adm ni strative agency's finding frombei ng supported by substanti al
evi dence.

Penobscot Air Servs., Ltd. v. Fed. Aviation Adn n., 164 F. 3d 713, 718

(1st Cir. 1999) (citations omtted). This review, though highly
deferential, "is not a rubber stamp."” 1d. at 718 n. 2. An agency,
and by extension the Board, "is not free to prescribe what inferences
fromthe evidence it will accept and rej ect, but nust drawal |l those
i nferences that the evidence fairly demands.” 1d. at 718 (quoti ng

Al |l entown Mack Sales & Serv., Inc. v. NN.L.R.B., 522 U. S. 359, 378

(1998)). Whentherecord"clearly precludesthe. . . decisionfrom
being justified by afair estimate of the worth of the testinony of
wi tnesses or its informed judgnment on matters within its speci al
conpetence or both," that deci sion nust be set aside. |d. (quoting

Uni versal Canera Corp. v. NN.L.R B., 340 U. S. 474, 490 (1951)). 1In

review ng the record on appeal, "we [also] apply the sane | egal
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standards that pertaininthedistrict court and afford no speci al

deferencetothat court's decision." Associated Fisheries of Mine,

Inc., 127 F. 3d at 109; see al so Baystate Alternative Staffing, Inc.

v. Herman, 163 F.3d 668, 674 (1st Cir. 1998).
[11. The Witten Decision
Bef ore exam ni ng t he evidenti ary support for the Board's deci sion, we
must first determ ne whet her the scope of our reviewis |limted by
the first requirement insection332(c)(7)(B)(iii) that denials of
permts be in witing. Southwestern Bell contends that this
requi rement mandat es that t he Board make witten findi ngs of fact and
concl usi ons of I aw, and that arevi ewof therecord under the TCAis
limtedtoonly those facts the Board specifically citedin support
of its conclusionthat the applicationfailedto neet thecriteria of
the Byl aw. We di sagree.
Courts eval uati ng what constitutes a proper witten deni al under the
Act have been unabl e to settl e upon a uni formstandard to gui de | ocal

authorities. See APT Pittsburgh Ltd. Partnership v. Penn Townshi p

But | er County of Pennsylvania, 196 F. 3d 469, 474 n.4 (3d Cir. 1999)

(noting lack of uniformty ontheissue). Sone courts have required
t hat | ocal authoritiesissue formal findings of fact and concl usi ons

of law. See Smart SMR of New York, I nc. v. The Zoni ng Conmi ssi on of

the Town of Stratford, 995 F. Supp. 52, 56 (D. Conn. 1998) (citing

AT&T Wrel ess Servs. of Florida, Inc. v. Orange Gounty, 982 F. Supp.
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856, 859 (M D. Fla. 1997)); lllinois RSA No. 3. Inc. v. County of

Peoria, 963 F. Supp. 732, 743 (C.D. Ill. 1997). O hers have found
that the witing requirenent is satisfiedby thewittenrecord of
the neeting in which the application was denied and by the word
"DENI ED" and dat e of deci si on stanped upon a |l etter describingthe

application. See AT&T Wreless PCS, Inc. v. Aty Gouncil of Virginia

Beach, 155 F. 3d 423, 429 (4th Cir. 1998); AT&T Wreless PCS, Inc. v.

W nst on- Sal em Zoni ng Bd. of Adjustnent, 172 F. 3d 307, 312-13 (4th

Cir. 1999) (holding word "denied" witten on first page of
application sufficient). Both of these approaches seemfl| awed.
The requi renent of formal findings of fact and concl usi ons of | aw has
no basis in the | anguage of the Act. Section 332(c)(7)(B)(iii)
nerely requires awitten decision, incontrast tothe Adm nistrative
Procedur es Act and ot her sections of the TCAthat explicitly require

formal findings of fact and conclusions of law. See City Council of

Vi rgini a Beach, 155 F. 3d at 429-30 (citing statutes). Furthernore,

strong policy reasons counsel agai nst readi ng congressi onal silence
onthis matter as perm ssiontoinpose such arequirenent. Passage
of the TCA did not alter the reality that the | ocal boards that
adm ni ster the zoning laws are primarily staffed by | aypeopl e.
Though t heir deci si ons are nowsubject toreviewunder the TCA, it is
not realistic to expect highly detailed findings of fact and

conclusions of law. In the absence of an express congressional
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directive, therefore, we findno basis for inflating"[t]he sinple

requi renment of a'decision. . . inwiting . . . intoarequirenent
of a'statenent of . . . findings and concl usi ons, and t he reasons or
basis thereof."" 1d. at 430.

On t he ot her hand, permttinglocal boards toissuewitten denials
that give no reasons for a decision would frustrate nmeani ngf ul
judicial review, even where the witten record may offer sone
gui dance as to the board's rationale. Awitten record can create
difficultiesindetermningtherationale behinda board's deci sion,
particul arly when that record reflects argunments put forth by
i ndi vi dual menbers rather than a statement of the reasons that

conmmanded t he support of amajority of the board. See, e.qg., Town of

North Stonington, 12 F. Supp. 2d at 252. Even where the record

reflects unm stakably the Board's reasons for denying a permt,

allowingthewittenrecordto serve as the witing would contradict

t he | anguage of the Act. See, e.g., Orange County, 982 F. Supp. at

859. The TCA di sti ngui shes between awitten denial andawitten

record, thus indicatingthat the record cannot be a substitute for a
separate denial. See 47 U S.C. 8§ 332(c)(7)(B)(iii).

We concl ude, therefore, that the TCArequires | ocal boards toissue a

written denial separate fromthe wittenrecord. That witten deni al

must contain asufficient explanation of thereasons for the permt

denial to allowa reviewi ng court to evaluate the evidence in the
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record supporting those reasons. See Town of North Stonington, 12 F.

Supp. 2d at 252. We stress, however, that a nmeani ngful revi ewof the
decisionis not |imted, as Sout hwestern Bell would haveit, onlyto
the facts specifically offeredinthe witten decision. Again, such
a requi rement woul d pl ace an unjustified premumonthe ability of a
lay board to wite a decision.
Here, shortly after the Board concluded its deliberations and vot ed
todeny thepermt, it i ssued ashort witten decision. The deci sion
offerslittle explanation and fewfacts. Yet the Board states the
reasons for its decision with sufficient clarity to permt an
assessnent of the evidenceintherecord supportingits  reasons. W
turn now to that task.
I V. Substantial Evidence Review
Though the Board listed three reasons for its witten denial of
Sout hwestern Bell's permt application, thedistrict court only found
substanti al evidentiary support for the Board' s concl usi onthat the
t ower woul d have nore than a m ni mal visual inpact.® Accordingto

t he Byl aw,

s Because we conclude that the district court correctly
eval uated the evidentiary support for the m ninmal visual inpact
requi renment, we do not express any opinionastoits conclusionthat
t her e was not substantial support for the Board's ot her reasons for
denyi ng the application. Mreover, indefendingthe district court's
deci sion, the Town focuses its argunent solely onthe i ssue of the
tower's visual inpact.
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[t] he applicant shall successfully denonstrate to the satisfaction of

t he Board that the proposed facility will havemn ni mal vi sual inpact

and constructed soit i s reasonably capabl e of accommodati ng ot her

users i ncl udi ng other wirel ess conmuni cati on conpani es and | ocal

police, fire and ambul ance conpani es unless it is determ ned to be

technical ly i nfeasi bl e based on the Board' s eval uati on of i nfornmation
subm tted.

(enmphasi s added). Sout hwestern Bell raises two objections to the
Board' s vi sual inpact concl usi on, arguing that there was no conpet ent
evidence inthe record to support it, and that the Board coul d not
deny the permt based upon t he vi sual i npact of the tower when t here
was no evi dence of "available alternative siteswith alesser visual
i mpact."” We deal with each of these argunments in turn.
A. The aesthetic judgnent.
According to Sout hwestern Bell, the only evidence inthe record about
vi sual inpact reflects "generalized concerns” about aesthetics.
Sout hwestern Bell argues that expressions of distaste for the
aest hetics of a tower cannot support a finding that the applicant
failed to denonstrate that the tower had a m ni mal vi sual inpact.
| nstead, it says, there nust be a quantifi abl e exam nati on of the
i ssue denonstrating, for exanpl e, the econom c i npact associ ated with
the tower's appearance. We di sagree.
The fivelimtations upon | ocal authority inthe TCAdo not state or
inmply that the TCA prevents nmunicipalities fromexercising their
traditional prerogativetorestrict and control devel opnment based

upon aesthetic considerations, so long as those judgnments do not
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mask, for exanple, a de facto prohibition of personal wreless

services. See Aegerter v. City of Delafield, 174 F. 3d 886, 891 (7th
Cir. 1999) (holding that the TCA does not prohibit | ocal authorities
"fromappl yi ng general and nondi scri m natory standards derived from
their zoning codes”); Nextel, 115 F. Supp. 2d at 67. |n assessing
t he vi sual inpact of the proposed tower, the Board was entitledto
make an aest heti c judgnent about whet her that inpact was m ni mal ,
wi t hout justifying that judgnent by reference to an econom c or ot her
guanti fiabl e inpact.

Nonet hel ess, that aesthetic judgnent nust be grounded in the
speci fics of the case. Fewpeopl e woul d argue t hat tel ecomuni cati on
towers are aesthetically pl easi ng. Sone of the di sapprovi ng comment s
i nthe cases about generalized aesthetic concerns refer to negative
comment s that are applicable to any tower, regardl ess of | ocati on.

See Oyster Bay, 166 F.3d at 495 (resident comments suggested

m sunder st andi ng of "what t he proposed cell sites woul d actual |y | ook
l'i ke," where residents objected to "a nmass of spaghetti w res" and
suggest ed t hat "ant ennae woul d proj ect fromthe top of the water tank
like "a small birthday cake with candles'"). In other cases, the
aest heti c obj ecti ons were denonstrably w t hout substance because of
evidence that the towers andtransmtters wereeither difficult to
see or were aesthetically conpatible withthe character of the area.

See Pine G ove Townshi p, 181 F. 3d at 406 (noting that 114-f oot tower
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was surrounded by 80 to 90-foot tall trees and woul d only be vi si bl e
t o nei ghbors 600 feet away); Oyster Bay, 166 F. 3d at 495 (noti ng t hat
transmtters were | ocat ed on catwal k of water towers and pai nted t he
sanme col or as the background, thus preventi ng nost residents from
seeing them; Nextel, 115 F. Supp. 2d at 72 (descri bing evi dence
i ndi cating that tower was designedto blend wth the masts of vessels
in area).
Al t hough sone of the evi dence before the Board di d consi st of general
statenments that the tower was an eyesore, these statenents di d not
dom nate the debate. The majority of the objections to the visual
i npact of the tower specifically addressed whet her this 150-f oot
tower was appropriate for this particular | ocation, onthetop of a
fifty-foot hill inthe mddleof aclearedfield. Thelocation has
no trees, was i nthe geographi c center of town, woul d be vi si bl e at
al | seasons of the year, and woul d be seen dai |l y by approxi mately 25%
of the Town's popul ation. It was alsolocatedincloseproximtyto
t hree school s and two resi denti al subdi vi sions. The cl osest of these
two subdivisions, the Carey Hill Estates, had houses that were
| ocated only 200 feet away. |ndeed, this subdivision was in such
close proximty tothe tower that Sout hwestern Bell used Carey Hill
Estates construction plans as a reference map when draw ng up the
proposed pl ans for the tower. Purchasers who had pl aced deposits on

houses that wereto be built inthis subdivisionindicated that the
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tower would be plainly visible fromtheir land. One of those
pur chasers had pl aced hi s deposit unaware that atower was proposed
i nsuch cl ose proximty. Concerned about this situation, tw nenbers
of the Board visited other towers that had been described as
conpar abl e by Sout hwestern Bell's real estate appraiser.* The
menber s concl uded t hat these towers were not in alocation as exposed
as Sout hwestern Bel | 's tower and t he houses were not as cl ose. The
School Conmittee, though voicing no formal opposition, was "concer ned
about the aesthetics of placing a cell tower with its associ ated
di shes and arrays in proximty to school buildings.” Several
Wit nesses, pointingtothe Byl aw s requirenent that the "tower shall
be of nonopole or simlarly uninposing design," argued that the
|attice design of the tower was not an "uninposing design."
I n response, Sout hwestern Bell argued that alattice tower woul d be
| ess visual ly i ntrusive t han a nonopol e because it was a see-t hrough

rather than a solid structure.® Southwestern Bell al so pointedto

4 These towers were nentionedinareport giventothe Board
t hat concl uded, based i n part upon a conparati ve anal ysis with hones in
the vicinity of these other towers, that SouthwesternBell's facility
woul d have no effect on property val ues.

5 According to Sout hwestern Bel |, the requirenment that towers
accommodat e ot her users nandates alarger tower and alsolimts the
desirability of anmonopole, whichislessflexiblethanlattice towers
for co-location. Nonethel ess, the Board coul d properly consi der the
hei ght and lattice structure in making its aesthetic judgnent.
Mor eover, to the extent that the mni mal visual inpact and co-| ocation
requi rements conflicted, the Board had the di scretionto "nodify any
provi si on of the forgoi ng standards and condi ti ons when i n t he Zoni ng
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t he ten-foot high plantings that it woul d pl ace around t he base of
t he equi pnment conpound, thereby effectively hiding the equi pment
shed, propane tank, and fencing fromview. These plantings, it
argued, conmbinedwiththe forty-foot high water towers onthe Water
District property and the hightensionelectricwresthat crossin
the vicinity of the tower, supported its argunment that the tower
woul d be conpatible with the general character of the area.
Nonet hel ess, "the possibility of draw ng two i nconsi stent concl usi ons
fromt he evi dence does not prevent an adm ni strative agency's findi ng

frombei ng supported by substantial evidence." Penobscot Air Servs.,

164 F. 3d at 718 (quotingAnerican Textile Mrs. Inst. v. Donovan, 452

U.S. 490, 523 (1981)). Nothing about the water towers and high
tension wires "clearly precludes the . . . decision from being
justified by a fair estimate of the worth of the testinony of
W tnesses or its infornmed judgnment on matters within its speci al

conpetence or both."™ 1d. (quoting Universal Canera, 340 U. S. at

490). The water towers were only forty feet tall and the electric
W res were over 1000 feet away fromthe tower | ocati on. Southwestern
Bell's tower woul d soar to al nost four tinmes the hei ght of the water

towers. |ndeed, the evidence supports a concl usion that the proposed

Board's discretion. . . the strict adherence to the standards and
conditions i npedes the | egiti mat e purposes of this Bylaw." W see no
reasontointerferew th the refusal to exercise that di scretion absent
sone al legation that this failure to act violated the TCA by, for
exanpl e, effectively prohibiting service.
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tower was of a different magnitude than anything else in the
vicinity. Wen conbined withthe other evidence denonstrating t hat
the tower was out of keeping with the residential uses in close
proximty to it, we conclude that reasonable m nds would find
adequat e evi denti ary support for the deni al of Sout hwestern Bell's
permt application.

Finally, we note that the Board al so basedits m ni mal visual inpact
concl usi on upon the fact that the tower would be painted in
alternating red and white secti ons and woul d have a ni ght beacon.
The tower woul d only have these features because the FAArequires
them Though the Leicester Wrel ess Byl aw prohibits bright
col oration and night lighting, it allows deviations fromthat
prohi bition when required by the FAA. To the extent that the Board's
obj ecti on was based upon the failure to paint the tower a neutral
color, the Board i nproperly relieduponthis evidencetojustifyits
deci si on. Because we concl ude that t here was substanti al evidenceto
support the denial without theinclusionof thisfactor, it does not
affect the outcone of this case.

B. Alternative sites.

Sout hwest ern Bel | argues that evenif the evi dence showed a nore t han
m ni mal visual inpact, that evidence could not support a denial
unl ess there was evi dence of alternative sites that woul d have a

| esser visual inpact. Accordingto Southwestern Bell, the Board had
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t he burden to provi de substanti al evidenceto showthe availability
of these alternative sites and t hus support the denial of the permt.

I n t he absence of such proof, Sout hwestern Bell contends t hat we nust
reverse the district court and order the Boardto i ssue the permt.

We see nothing inthe TCAthat woul d support placing a burden upon
t he Board to present evidence that there were other sites avail abl e
to Southwestern Bell with a |lesser mniml visual inmpact. The
"substantial evidence" requirenment does nothing nore than all ow
applicants to overturn denials if they can prove that the deni al

| acks adequate evidentiary support in the record. Although that
substanti al evi dence requirenent i s conpl enented by the provisionin
the TCAthat prevents alocality fromprohibiting personal wirel ess

servi ces, see Town of Anherst, 173 F. 3d at 16, t he burden woul d be on

Sout hwestern Bell, and not the Board, to provide evidence
denmonstrating that "further reasonabl e efforts [to secure a speci al
permt tobuildawreless facility] aresolikely to be fruitless
that it isawasteof tineeventotry."” 1d. at 14. As Sout hwestern
Bel | conceded at oral argunment, the record does not permt such a

concl usi on.
We not e t hat under t he Byl aw, each application for aspecial permtt
must be acconpani ed by both "[a]n eval uati on of the feasibility of
attaching the proposed facility to existing buildingsor utilizing

existing facilities for the proposed facility," and a "Site
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Justification Statenment including a description of the narrow ng
process that elim nated other potential sites.” Leicester, MA.,
Zoning By-laws 8 5.4. Southwestern Bell conplied with the first
requi rement, but it did not undertake to elimnate any other
potential sites until pronpted by the Board. At that point,
Sout hwestern Bell only considered the two sites not involving
preexisting structures that the Board had suggested.®
For a tel ecommuni cati ons provider to argue that a permt denial is
i nperm ssi bl e because there areno alternative sites, it nust devel op
arecord denonstrating that it has nade afull effort to evaluate the
ot her available alternatives and that the alternatives are not
feasibleto serveits custonmers. Such a showi ng nmay be sufficient to
support an allegation that the zoning board' s permt deni al
effectively prohibits personal wireless services in the area.
Sout hwestern Bell understandably concedes that it has not

denonstrated t hat the deni al here constituted such a prohibition. W

6 The topic of alternate sites for this tower arose at the
first public hearing on Southwestern Bell's application. The Board and
menbers of the public were concerned that the tower was not an
appropri ate use of the Water District property because of its proximty
to t he school s and t he t wo subdi vi si ons. Suggesti ons wer e nade about
two ot her properties that were | ess devel oped and t hat consequently did
not rai se the sane concerns. Southwestern Bell investigatedthese
properties but did not choose to devel op t hembecause it concl uded t hat
nei t her woul d conpl etely elimnate the gap i n coverage al ong Routes 9
and 56.
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concl ude, therefore, that the district court properly granted sunmary
j udgnment to the Town.

Affirnmed.
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